Case 4:05-cv-00329-GKF-PJC  Document 1450-2 Filed in USDC ND/OK on 01/10/2008 Page 1 of 9

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA
State of Oklahoma, et al.,
Plaintiffs, Civil No. 05-CV-0329 GKF-SAJ
V.

Tyson Foods, Inc,, et al.,

Defendants.

L A N . L N N R e

DEFENDANT CARGILL., INC.’S COUNTERCLAIM

Separate Defendant Cargill, Inc. (“Cargill”) hereby sets forth its counterclaim against
Plaintiffs pursuant to Fed. R. Civ. P. 13,

1. Cargill incorporates as though restated herein its responses and denials to the-
allegations of Plaintiffs’ Second Amended Complaint, and asserts this counterclaim without
prejudice to its defenses and positions, among others, that (1) Cargill is not liable to Plaintiffs
under CERCLA, 42 U.S.C. § 9607(a); (2) Plaintiffs are not entitled to an injunction against
Cargill under RCRA, 28 U.S.C. § 6972; and (3) it is not liable to Plaintiffs in any respect.

COUNTI1
CERCLA RESPONSE COSTS

2. Plaintiffs allege that the entire Illinois River Watershed (“IRW”), the grower
buildings, structures, installations and equipment, as well as the land to which “poultry waste”
has been applied, constitute a “facility” as set forth in CERCLA, 42 U.S.C. § 9601(9). (Second
Am. Compl. 1§ 21, 71, 80.)

3. Plaintiffs allege that constituents of “poultry waste,” including but not limited to

phosphorus and phosphorus compounds, nitrogen and nitrogen compounds, zinc and zinc
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compounds, copper and copper compounds, and arsenic and arsenic compounds, constitute

“hazardous substances” as set forth in CERCLA, 42 U.S.C. § 9601(14). (Second Am. Compl. 44

57,73,79)

4, Plaintiffs allege that “‘releases” or “threatened releases™ of the substances listed

above in Paragraph 3 have occurred at or from the alleged “facility.” (Second Am. Compl. Y

21, 70-71, 79-80.)

5. Plaintiffs allege that Cargill is a “covered person” pursuant to 42 U.S.C.

§ 9607(a), by virtue of Cargill’s alleged role in the land application of poultry litter in the IRW

(Second Am. Compl. §f 73-74, 82-83.), and on that basis assert that Cargill is jointly and

severally liable for response costs and natural resource damages pursuant to 42 U.S.C. § 9607.

(Second Am. Compl. Y 76, 88.)

6. Cargill has denied the foregoing allegations, including (but not limited to) the

allegation that Cargill is jointly and severally liable for response costs and natural resource

damages. Should the Court find, however, that the IRW or any portion thereof constitutes a

CERCLA “facility,” that the substances listed above in Paragraph 3 above are “hazardous

substances” as defined in CERCLA, and that “releases” or “threatened releases” of such

substances have occurred, the following additional facts establish Plaintiffs’ liability to Cargill

pursuant to 42 U.S.C. §§ 9607(a} and 9613(1).

7. Plaintiffs are “persons’ as defined in 42 U.S.C. § 9601(21).

8. Plaintiffs own, control and/or operate properties within the IRW, including (but

not limited to) Natural Falls State Park, Adair State Park, Cherokee Landing State Park,

Tenkiller State Parl, Northeastern State University, picnic areas, access areas, offices, storage

facilities, and recreational facilities.
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0. On information and belief, Plaintiffs have released materials onto the land, soil,
groundwater or surface water at one or more of their properties within the IRW that contain one
or more of the substances listed in Paragraph 3 above.

10. On information and belief, Plaintiffs own, manage, operate, and/or exercise
control (sovereign and otherwise) over properties and equipment, including (but not limited to)
septic systems and lagoons, within the IRW for the treatment and disposal of wastewater,
including human waste.

1. On information and belief, one or more of the aforementioned wastewater
treatment systems/facilities has released onto the land, soil, groundwater, or surface water of the
IRW, one or more of the substances listed in Paragraph 3 above.

12.  Further, Plaintiffs have directed, authorized, permitted and/or arranged for the
release of one or more of the substances listed above in Paragraph 3 including (but not limited
to) wastewater from publicly and privately owned treatment works, discharge from gravel
mining, storm water, industrial waste water, and the land application of biosolids on the lands
and into the waters of the IRW.

13.  Accordingly, and subject to the conditions set forth in Paragraph 6 above,
Plaintiffs constitute persons who are liable under 42 U.S.C. § 9607(a), and who are therefore
liable pursuant to 42 U.S.C. § 9613(f) for their equitable share of any past, present, and future
response costs and natural resource damages established in the prosecution of their claims
against Cargill.

14.  Although other grounds also refute Plaintiffs’ claims that Cargill is jointly liable,

including (but not limited to) the requirement of specific causation for natural resource damages,

Page 3 of 9




Case 4:05-cv-00329-GKF-PJC Document 1450-2 Filed in USDC ND/OK on 01/10/2008

Plaintiffs’ status as liable parties in particular renders Cargill’s share of any past, present, or
future response costs and natural resource damages, if any, several only and not joint.

15. Cargill is further entitled to a declaration that Plaintiffs shall be liable for their

allocable share of all future response costs and natural resource damages, if any.

WHEREFORE, Cargill asserts that if the Court finds that Cargill is liable pursuant to 42

U.S.C. § 9607(a), then judgment should be entered against Plaintiffs granting Cargill the
following relief:

a. A declaration that Plaintiffs are liable to Cargill pursuant to 42 U.S.C. §§ 9607(a)
and 9613(f), and that they shall bear their allocable share of any past, present, and
future response costs and natural resource damages, including any recoverable
costs incurred in complying with any injunction, should Cargill be found liable
for any such costs or damages or subject to any such injunction, as well as an
award of such costs and damages, as appropriate;

b. A declaration that Cargill’s share of liability for past, present, and future response
costs and natural resource damages, if any, is several, and that Cargill shall bear
no more that its equitable share of any such liability; and

c. An award of Cargill’s attorney’s fees and costs, together with any other relief the
Court deems just and appropriate.

COUNT II
CONTRIBUTION UNDER OKLAHOMA LAW

16. Cargill realleges and incorporates herein the foregoing allegations of this
Counterclaim, and further alleges as follows:
17.  As set forth above, Plaintiffs constitute persons who are liable under 42 U.S.C.

§ 9607(a), and who are therefore liable to Cargill pursuant to 42 U.S.C. § 9613(f) for their
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equitable share of any past, present, and future response costs and natural resource damages

established in the prosecution of their claims against Cargill. Plaintiffs’ status as liable parties in

particular renders Cargill’s share of any past, present, or future response costs and natural

resource damages, if any, several only and not joint.

18. Title 12 of Oklahoma Statutes § 832 provides that “[w]hen two or more persons

become jointly or severally liable in tort for the same injury to person or property ..., there is a

right of contribution among them even though judgment has not been recovered against all or

any of them ...”

19, “Contribution” under 42 U.S.C. § 113(f) is defined as the common law

tortfeasor’s “right to collect from others responsible for the same tort after the tortfeasor has paid

more than his or her proportionate share, the shares being determined as a percentage of fault.”

20.  To whatever extent Cargill is unable to collect the full proportionate and equitable

share of any costs or damages from Plaintiffs through 42 U.S.C. § 9613(f), Cargill is entitled to

invoke 12 Okla. Stat. § 832 to recover its outstanding contribution amounts, if any.

WHEREFORE, Cargill asserts that if the Court finds that Cargill is liable pursuant to 42

U.S.C. § 9607(a), then judgment should be entered against Plaintiffs granting Cargill the

following reliel:

. A declaration that Plaintiffs are liable to Cargill pursuant to 12 Okla. Stat. § 832,

and that they shall bear their allocable share of any past, present, and future

response costs and natural resource damages, including any recoverable costs

incurred in complying with any injunction, should Cargill be found liable for any

such costs or damages or subject to any such injunction, as well as an award of

such costs and damages, as appropriate;
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b. A declaration that Cargill’s share of liability for past, present, and future response
costs and natural resource damages, if any, is several, and that Cargill shall bear
no more that its equitable share of any such liability; and

C. An award of Cargill’s attorney’s fees and costs, together with any other relief the
Court deems just and appropriate.

Respectfully submitted,

Rhodes, Hieronymus, Jones, Tucker & Gable,
PLLC

BY:
JOHN H. TUCKER, OBA #9110
CoLm H. TUCKER, OBA #16325
THERESA NOBLE HILL, OBA #19119
100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100
Tulsa, Oklahoma 74121-1100
Telephone:  918/582-1173
Facsimile: 018/592-3390

And
DELMAR R. EHRICH
BRUCE JONES
KRrISANN C. KLEIBACKER LEE
FAEGRE & BENSON LLP
2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone:  612/766-7000
Facsimile: 612/766-1600

ATTORNEYS FOR CARGILL, INC. AND CARGILL
Turkgy ProbucTiON, LLC
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CERTIFICATE OF SERVICE

I certify that on the 10™ day of January, 2008, I electronically transmitted the attached
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of Electronic

Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Robert D. Singletary

Daniel Lennington, Assistant Attorney General

Douglas Allen Wilson
Melvin David Riggs
Richard T. Garren
Sharon K. Weaver

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J. Randall Miller
David P. Page
Louis W. Bulloclk
Miller Keffer & Bullock

William H. Narwold
Elizabeth C. Ward
Frederick C. Baker
T.ee M. Heath
Motley Rice
COUNSEL FOR PLAINTIFFS

Stephen L. Janizen
Patrick M. Ryan
Paula M. Buchwald
Ryan, Whaley & Coldiron, P.C.

Mark ID. Hopson

Jay Thomas Jorgensen

Timothy K. Webster
Sidley Austin LLP

Robert W, George
Michael R. Bond
Kutack Rock LLP

drew_edmondson(@oag.state.ok.us
kelly_burch{@oag.state.ok.us
trevor_hammonsoag.state.ok.us
Robert sinsletarvoag.state.ol.us
Daniel.lenninglonoae.ok. pov

doug wilson{driggsabney.com
driggs(@riggsabney.com
rgarren{@riggsabney.com
sweaver(@riggsabney.com

rnance{@riggsabney.com
sgentry(@riggsabney.com

rmiller@mkblaw.net
dpage@mlblaw.net
Ibullock@@mkblaw.net

brnarwold{@motleyrice.com

lward@motleyrice.com
fbaker@motleyrice.com
Iheathmotleyrice.com

sjantzen@ryanwhaley.com
pryan{@ryanwhaley.com
pbuchwald@ryanwhaley.com

mhopson@sidley.com
jiorgensen@sidley.com
twebster@sidley.com

robert.george@kutakrock.com
michael.bond@lkutakrocl.com

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,

INC.; AND COBB-VANTRESS, INC.
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R. Thomas Lay rti@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin jeriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann(@pmrlaw.net
Lawrence W. Zeringue Izeringue@pmrlaw.net
David C .Senger dsenger@pmrlaw.net
Perrine, MeGivern, Redemann, Reid, Berry & Taylor, PLLC
Robert E. Sanders rsanders@youngwilliams.com
E. Stephen Williams steve.williams@youngwilliams.com
Young Williams P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.
George W, Owens gwo@owenslawfirmpe.com
Randall E. Rose rer@owenslawfirmpc.com
The Owens Law Firm, P.C.
James M. Graves jgraves@hbassettlawfirm.com

Gary V. Weeks
Bassett Law Firm
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Branson vbronson{@cwlaw.com
Bruce W. Freeman bfreeman(@cwlaw.com

Conner & Winters, LLLP
COUNSEL FOR SIMMONS FOODS, INC.

A. Scott McDaniel smedaniel@mhla-law.com
Nicole M, Longwell nlongwell@mhla -law.com
Philip D. Hixon phixen@mhla -law.com
Joyce, Paul & McDaniel, PC

Sherry P. Bartley sbartlev@mwsgw.com

Mitchell Williams Selig Gates & Woodyard
COUNSEL FOR PETERSON FARMS, INC.

Michael D. Graves mgraves@hallestill.com
Dale Kenyon Williams, Jr. kwilliams@hallestill.com
COUNSEL FOR CERTAIN POULTRY GROWERS

[ also hereby certify that I served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:
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C. Miles Tolbert Thomas C. Green

Secretary of the Environment Sidley Austin Brown & Wood LLP
State of Oklahoma 1501 K Street NW
3800 North Classen

. - Washington, DC 20005
ggﬂﬁ‘s"gf%glgﬁ%ws COUNSEL FOR TYSON FOODS, INC.,

TYSON POULTRY, INC., TYSON CHICKEN, INC.;
AND COBB-VANTRESS, INC.

s/ John H. Tucker




